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MART ONE, Justice.
11 These are consolidated petitions for special action
brought by the GCtizens CCean Elections Commssion and the
Arizonans for Clean Elections against VotePac and ot hers seeking
expedited review of an order of the Superior Court of Arizona in
Maricopa County holding that the Ctizens Cean Elections Act,
A RS 88 16-940 to -961, violates the Arizona Constitution and is
thus invalid. G ven the immnence of the year 2000 general
election and its statew de i nportance, we agreed with the parties
that this case presented an appropriate occasion in which to
exerci se special action jurisdiction directly in this court. See
Rule 7(b), R P. Spec. Actions.
l.

Backgr ound
12 The Ctizens Clean Elections Act was adopted by the
people as aninitiative. It establishes a conplex systemof public
canpai gn financing for participating candi dates who agree to limt
their fund raising and spending in statewi de elections. It also
reduces contribution limts for candidates who choose not to
participate. See AR S. 8 16-941. The Citizens Clean Elections
Commi ssion is responsible for admnistering the program See
A RS 8 16-955. Arizonans for Clean Elections is the commttee
that pronoted the initiative neasure. VotePac is a politica

commttee which, along with the individual real parties in



interest, brought an action in the Superior Court of Arizona in
Mari copa County agai nst the Governor and Secretary of State seeking
a declaration of the Act’'s invalidity wunder the Arizona
Constitution. There are thus no federal issues before us. The
def endants chose not to participate and instead deferred to the
intervenors, Citizens Clean El ections Comm ssion and Arizonans for
Cl ean El ections. Agreeing that there were no factual disputes, the
parties filed cross-notions for sunmary judgnent.

13 The state constitutional attacks revolve around the ways
in which persons becone nenbers of, and are renoved from the
Citizens Clean Elections Conm ssion. Under the Act, nenbers are
appointed by statewide public officials, beginning with the
Governor, by alternating political party affiliation. A RS. 8§ 16-
955(B) to (D). “[Menbers of the suprenme court in order of
seniority” are anong the officials who may appoint. A RS. § 16-
955(C). It has happened that the next highest ranking statew de
of fi cehol ders were nenbers of this court, each of whom pronptly
di squalified hinmself and herself.

14 The officeholders nust appoint from lists of three
candidates nomnated by the Commssion on Appellate Court
Appoi ntnents, A RS 8§ 16-955(B) to (C, a commssion the
constitution vests with the responsibility to screen and nom nate
candi dates for appell ate judgeships. See Ariz. Const. art. VI, 88

36 and 37. The Chief Justice of this court is the chair of the



Comm ssi on on Appell ate Court Appointnents. 1d. at 8§ 36. Menber s
of the Clean El ections Conm ssion may be renoved by the Governor
for statutory causes, but only with the concurrence of the senate.
AR S. 8§ 16-955(F).

15 The trial court held that the involvenent of nenbers of
this court on the Comm ssion on Appel |l ate Court Appointnments and in
t he appointnment of nmenbers to the C ean El ections Conmm ssion did
not violate the separation of powers doctrine; that subjecting the
Governor’s renoval authority to senate approval did violate the
doctrine of separation of powers, but that such provision was
severable; that the title “Ctizens Cean Elections Act” is
constitutionally valid; but that the expansi on of the duties of the
Comm ssion on Appellate Court Appointnents beyond the scope of
judicial appoi ntnents was repugnant to the Arizona Constitution and
such provi sion was not severable.

16 In their consolidated petitions for special action, the
Citizens Cean Elections Conmmssion and Arizonans for dean
El ections contend that the trial court erred in concluding that the
use of the Comm ssion on Appellate Court Appointnents to nom nate
candidates for appointnent to the GCtizens Cean Elections
Comm ssion violated the Arizona Constitution. |If it does, though,
they claimthat part of the Act is severable and thus the renai nder
of the Act should survive. They also contend that the trial court

erred in concluding that the senate’s role in the renoval of



conmi ssi on nenbers viol ated separati on of powers.

17 On cross-petition, VotePac contends that the trial court
erred in concluding that the invol venent of nenbers of this court
on the Comm ssion on Appellate Court Appointnments and in the
appoi nt nent process did not violate separation of powers. It also
contends that the trial court erred in concluding that the title of
the Act was substantively valid under the constitution.

(I
Comm ssi on on Appellate Court Appoi ntnents

18 Article VI, sections 36 and 37 of the Arizona
Constitution vest the Conm ssion on Appellate Court Appointnents
with but one function: the authority to screen and nom nate
candi dates to the Governor for appointnent to the appellate courts
of Arizona. These provisions contain no express grant of power to
the | egislature to enlarge the function or scope of the Conm ssi on.
See Ariz. Const. art. VI, 88 36 and 37. In contrast, other article
VI grants of power do contain sone express grants of authority to
the legislature. For exanple, article VI, section 5 specifically
describes the jurisdiction of this court, along wth “[s]uch ot her
jurisdiction as may be provided by law.” Ariz. Const. art. VI,
8 5(6). Article VI, section 9 allows the legislature to create an
internediate appellate court and give it such “jurisdiction,
powers, duties and conposition . . . [as] shall be provided by

| aw. ” Article VI, section 14 defines the jurisdiction of the



superior court, along with “such other jurisdiction as may be
provided by law.” Ariz. Const. art. VI, 8§ 14(11). Article VI
section 32 provides for the jurisdiction of the justice courts and
other “courts inferior to the superior court,” along with such
jurisdiction “as provided by law”

19 When we venture outside the scope of article VI, we find
the sanme pattern. For exanple, under article XV, section 6, the
| egislature is granted the authority to enlarge the powers of the
Arizona Corporation Comm ssion. Under article V, section 9, the
duties of the Secretary of State, Treasurer, Attorney General, and
Superintendent of Public Instruction “shall be as prescribed by
law.” Under article XIX, the legislature “fix[es]” the duties of
the State M ne | nspector.

7110 Vot ePac argues that if we were to just look at the
| anguage of the constitution and conpare article VI, sections 36
and 37 with all other provisions of the constitution, one would
conclude that the different treatnent nust have sone significance.
One conclusion that m ght be drawn fromtextual analysis alone is
that where the constitution intends that the |egislature have the
power to expand the duties of a constitutional entity, the

constitution will so state.® The corollary would be that if the

! Just because the constitution expressly authorizes the
| egislature to enlarge the jurisdiction of a court or entity does
not nean that such power is unlimted. As we shall see
herei nafter, there are, of necessity, inplied |imtations on the
grant of express power. G ven the structure of our tripartite form

7



constitution does not so state, then the functions and the duties
of the constitutional entity are only those specifically described
by the constitutional grant of authority.

111 The Citizens Cl ean El ecti ons Comm ssion and the Ari zonans
for Cean Elections argue that we have held otherw se. They turn

to Cox v. Superior Court, 73 Ariz. 93, 237 P.2d 820 (1951), and

Earhart v. Frohmller, 65 Ariz. 221, 178 P.2d 436 (1947) for the

proposition that unless the constitution expressly denies the
| egislature a particular power, it has it. Fromthat, they argue
that since article VI, sections 36 and 37 do not expressly prohibit
the legislature fromadding to the functions of the Conm ssion on
Appel l ate Court Appointnents, the legislature may do so.

112 W believe Ctizens Cean Elections Comm ssion’s and

Ari zonans for Clean Elections’ reading of Cox and Frohm ller omts

any consi deration of the doctrine of inpliedlimtations, expressly
acknowl edged in Cox and Frohmller. 1In Cox, the i ssue was whet her
the legislature could vest the superior court wth appellate
jurisdiction over cases that originate before an adm nistrative
agency. Article VI, section 6, as it then existed, [now article
VI, section 14] provided that the superior court had appellate
jurisdiction over cases arising in justice and other inferior

courts “as nmay be prescribed by law” Cox, 73 Ariz. at 95, 237

of governnent, we believe the express grant of power to expand the
scope of an article VI entity of necessity nust be related to, and
not inmpair, an article VI function. See Ariz. Const. art. 1I1.

8



P.2d at 821. It was argued that because an adm ni strative agency
was not a justice or other inferior court, the legislature had no
power to enlarge the jurisdiction of the superior court. We
rejected this contention and held that “unl ess the constitution has
prohibited the legislature from enlarging the appellate
jurisdiction of the superior court, it has, in exercising the
soverei gn power of the state, the power to enlarge but not di m nish
such appellate jurisdiction.” [d. at 97, 237 P.2d at 822. We

relied on Frohm ller for the proposition that we do not | ook to the

constitution to determ ne whether the legislature is authorized to
do an act but only to see if it is prohibited. 1d. at 96, 237 P.2d

at 821. But we also relied on FrohmlIler for the proposition that

“except for those things necessarily inhibited by the Federal or

state constitution, the state |legislature may pass any act.” 1d.

(enphasi s added).

113 In Frohmller, the question was whether the | egislature
could constitutionally authorize the paynent of subsistence and
| odgi ng expenses to those nenbers of the legislature and their
enpl oyees who were away from hone while attending |egislative
business. 65 Ariz. at 223, 178 P.2d at 437. It was argued that
because the constitution did not expressly authorize the
| egislature to enact a per diem statute, it could not do so. W
rejected this argunent and said that the | egi sl ature does not need

express authorization to enact legislation. [|d. at 224, 178 P.2d



at 438. But we al so acknow edged that the |egislature is subject
to any limtations i nposed by the federal and state constitutions.
Id. It was argued that the provision for subsistence and | odgi ng
was an inproper increase in conpensation under article 1V,
section 1(2) of the constitution. W upheld the statute stating
that repaynent for personal expenses “does not constitute
addi tional conpensation but is nerely a reinbursenent.” 1d. at
226, 178 P.2d at 438.

114 W certainly agree with and reaffirm the rule of
Frohm |l er and Cox that the | egi sl ature need not | ook to an express
grant of authority in order to justify an enactnent. But we al so

agree with Frohmller and Cox that any exercise of |egislative

power is subject to the limtations inposed by the constitution.
And just as no express grant of authority is required, there is no

requirenent that alimtation be express. See State v. Osborne, 14

Ariz. 185, 206, 125 P. 884, 893 (1912) (holding that an act nay be
repugnant to the constitution even where there is “no express
prohibition.”) A limtation may be inplied by the text of the
constitution or its structure taken as a whole.

115 For exanple, in Sawer v. LaSota, 119 Ariz. 253, 254, 580

P.2d 714, 715 (1978), we were asked to decide whether the
| egi slature could require that the Attorney General be admtted to
the state bar for five years preceding the date of taking office.

Article V, section 2 of the constitution did not list that as a

10



qualification for the office. W said:

In a continuous |ine of cases commenci ng
over 60 years ago, it has been held that the
Legislature has no power to add new or
different qualifications for a public office
ot her t han t hose specified in t he
Consti tution.

Id. at 256, 580 P.2d at 717. We concluded that the statute was

unconstitutional because it provided an additional qualification

not required by the constitution. |d. This is an inplied, not an
express, limtation on | egislative power.
116 LaSota relied upon Wiitney v. Bolin, 85 Ariz. 44, 47, 330

P.2d 1003, 1005 (1958), for the proposition that:

t he enuneration of certain specified things in
a constitution wll wusually be construed to
exclude all other things not so enunerated.
Positive directions in a constitution contain
an inplication against anything contrary to
t hem

(enphasi s added). The question in Witney was whether a “resignto
run” statute would apply to a judge of the superior court when that
j udge becane a candi date for the Suprene Court of Arizona. |d. at
46, 330 P.2d at 1004. W | ooked to the constitution describing the
qualifications for judges of the suprene court. Superior court
judges were not excluded. W said that “the power of the
| egi slature is plenary and unless that power is |limted by express

or inferential provisions of the Constitution, the |egislature may

enact any law which in its discretion it my desire.” 1d. at 47,

330 P.2d at 1004 (enphasis added). W held that the statute could

11



not apply to a judge of the superior court because it would in
effect be adding to constitutional qualifications.

117 W didnot |imt this viewto qualifications for office.
The basis for the holding was the nore general “accepted
constitutional construction that the -enuneration of certain
specified things in a constitution will usually be construed to
exclude all others not so enunerated. Positive directions in a

constitution contain an inplication against anything contrary to

them” 1d. at 47, 330 P.2d 1005 (enphasis added). Whitney thus
acknow edged that constitutional limtations may be i nplied as wel |
as express, and that this is a general rule not limted to

qualifications for office.

118 And in Hudson v. Kelly, 76 Ariz. 255, 263, 263 P.2d 362,

367 (1953), we relied on Cooley’'s Constitutional Limtations to

reject the proposition that the constitution contains no inplied
limtations.? W adopted the follow ng, which Cooley, in turn,
adopted from the New York Court of Appeals: “The frame of the
governnent, the grant of |egislative power itself, the organization

of the executive authority, the erection of the principal courts of

2 Cooley noted that “[t]he inhibition of a Constitution may
be either express or inplied; that is the Constitution my
expressly prohibit any specified act of the legislature, or the
Constitution by its inherent terns may of necessity prohibit
certain acts of the |legislature by reason of the i nherent conflict
that would arise between the terns of the Constitution and the
power clainmed in favor of the legislature.” 1 Thomas M Cool ey,
Constitutional Limtations at 176 n.4 (8th ed. 1927).

12



justice, create inplied Iimtations upon the |aw maki ng authority
as strong as though a negative was expressed i n each i nstance.” |d.

19 Neither Cox nor Frohmiller is inconsistent with the

doctrine of inplied limtations. They just had no need to address
it. In Cox, for exanple, in extending the appellate jurisdiction
of the superior court from inferior courts to admnistrative
agenci es, the | egislature was doi ng sonething consistent with and
not in conflict with the constitution. The extension was within

the scope of article VI. So, too, in Frohmller, providing per

di emexpenses to | egi sl ators was not inconsistent wth that part of
the constitution which provided for |egislative conpensation.
Instead, it was in aid of it.

120 But in the instant case, we have sonething very
different. In contrast to Cox, this is not a case of enlarging a
preexisting judicial power. By involving the Comm ssion on
Appel l ate Court Appointnents in activities wholly unrelated to the
nom nation and appoi ntnent of appellate judges, the Act violates

limtations inplied by the constitutionitself. This is not a case

of legislative enactnent in the face of a silent constitution. In
such cases, the legislature can ordinarily act. But here, the
constitution is quite express. It creates a conm ssion whose sol e

function is to screen and nom nate candi dates for judicial office.
121 W do not, of course, suggest that the screening and

nom nation of judicial candidates may be characterized as a

13



judicial function. The Comm ssion does not adjudicate disputes,
nor was it conceived or established as an adjudicative body;
i ndeed, by the screeni ng and nom nation of judicial candi dates, the
Commi ssion partakes in a process that is otherw se assigned to the
executive departnent. And yet the Commission was neither
established as a free-floating screening body for gubernatorial
appoi ntees nor placed within the executive departnent under article
V. Rather, it was confined within article VI as an entity of the
judicial departnment. Its title bespeaks its single function—it is
the Comm ssion on Appellate Court Appointnents. And as we have
i ndi cat ed, although the constitution expressly grants the
| egi sl ature authority to enlarge the powers and duties of other
constitutional officers and bodies, the constitution makes no such
grant of authority with respect to the Conm ssion.

122 By giving it functions wholly alientoits constitutional
charter, AR S. 8 16-955(B) and (C) violate the constitution. The
Act is sinply inconpatible with article VI, sections 36 and 37.
W thus agree with the superior court that those portions of the
Act which expand the duties of the Comm ssion on Appellate Court
Appoi ntnments beyond the scope of judicial appointnents are
inconsistent wwth the Arizona Constitution.

[l

Sever abi |l i ty— Conm ssion on Appellate Court Appointnents

123 Citizens for O ean El ecti ons Comni ssion and Ari zonans for

14



Clean Elections argue that even if part of the Act 1is
unconstitutional, that part is severable and the remainder of the
Act can function. They note that the Act has an express
severability provisioninit. A RS § 16-960.°® They also rely on

Randol ph v. Groscost, 195 Ariz. 423, 989 P.2d 751 (1999), in which

we articulated a variation on the severability test for |egislative
neasures that are begun by initiative. Under this test, we ask
whet her the valid portion can operate wi thout the unconstitutional
provision and, if so, we will uphold it unless the result is so
absurd or irrational that one would not have been adopted w thout
the other. 1d. at 427, 989 P.2d at 755.

124 It appears to us that the Act wll work wthout the
Comm ssion on Appellate Court Appointnents. By severing all
references to the Conm ssion on Appellate Court Appointnents, the
statewi de officers in whom the appointnment power is vested wll
make appointnents, subject to statutory standards, A R S. 8§ 16-

955(B), but without a slate of candi dates. The statew de officers

3 Section 16-960 provides:

If a provision of this act or its
application to any person or circunstance is
held invalid, the invalidity does not affect
ot her provisions or applications of the act
that can be given effect without the invalid
provi sion or application, and to this end the
provisions of this act are severable in any
court <challenge to the wvalidity of this

article. The conmmi ssion and Arizonans for
clean elections shall have standing to
i ntervene.

15



who nake appointnents nust select persons “who are committed to
enforcing [the Act] in an honest, independent, and inpartial
fashi on and to seeking to uphold public confidence inthe integrity
of the electoral system” A RS. 8§ 16-955(B). Appointnments wll
be made by officers of alternating political parties. The
appoi nt ees cannot have, in the previous five years, “been appointed
to, been elected to, or run for any public office, including
precinct commtteeman, or served as an officer of a politica
party.” 1d. Thus, the Cean Elections Conm ssion will be no | ess
non-parti san wi t hout the i nvol venent of the Comm ssi on on Appel | ate
Court Appointnments. W easily conclude that the valid portions of
the Act considered separately can operate independently and are
wor kabl e. *

125 Nor is the result so irrational or absurd as to conpel
the conclusion that an infornmed el ectorate woul d not have adopted
one portion wthout the other. Randol ph, 195 Ariz. at 427, 989
P.2d at 755. Had the electorate enacted the Act w thout the
Comm ssi on on Appell ate Court Appointnments, or any ot her screening
body, we could not conclude that the legislation was irrational.
The people could have selected such a regine and it would have

passed the rational basis test for due process violations.

4 For these sane reasons, the i ncunmbent nenbers of the O ean
El ecti ons Comm ssi on, having been properly appoi nted, can conti nue
to serve. The severance of the role of the Comm ssion on Appell ate
Court Appointnents has no effect on the validity of their
appoi nt nment s.
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| ndeed, the express severability clause, ante at 123, n.3, inforns
us that all doubts are to be resolved in favor of severability. W
thus disagree with the trial court on this issue and hold that the
of fending portions of the Act relating to the Conm ssion on
Appel | ate Court Appoi ntnents are severabl e. We hereby sever only
those portions of AR S. 8 16-955 that involve the Conm ssion on
Appel | ate Court Appoi ntnents.
I V.
Senat ori al Concurrence in Renova

126 Under the Act, A RS 8§ 16-955(E), the Governor may
remove nmenbers of the Citizens O ean Elections Comm ssion only for
cause and only with the concurrence of the senate. The trial court

concluded that this violated the doctrine of separation of powers.

127 The power of renoval, |ike the power to appoint, is not
expressed in the Arizona Constitution. But we have held,
consistently with the doctrine of inplied limtations on the

exercise of |egislative power discussed ante, that the Governor’s
duty to take care that the laws be faithfully executed under
article V, section 4, includes the power to renpove subordi nates.

Ahearn v. Bailey, 104 Ariz. 250, 253, 451 P.2d 30, 33 (1969). This

isaninpliedlimtation on the legislature’ s power. In Ahearn, we
concluded that while the l|egislature may define the causes for
removal , it could not directly renove a public officer except by

i npeachnent. 1d.
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128 The Act does not purport to allow the legislature to
renove a nenber of the conm ssion. But it does condition the
Governor’s power to renpve upon the senate’s concurrence. Ve
acknowl edge that senate concurrence in renoval is nore intrusive
t han senate concurrence in appointnent. This is so because if the
senate chooses not to approve a gubernatorial appointnent, the
Governor may try again. But if the senate does not concur in the
renmoval of a public officer by the Governor, the Governor, if she
is the appointing officer, is left wth that person. I f that
per son was soneone under the direct control and supervision of the
Governor, or soneone whose cooperation was vital to the Governor’s
exerci se of her own constitutional powers, we woul d not hesitate to
concl ude that senatorial concurrence would unduly interfere with an
exerci se of an executive power and thus violate the doctrine of
separation of powers. See Ahearn, 104 Ariz. at 253, 451 P.2d at 33
(“The Governor . . . must . . . have the power to select

subordi nates and to renove themif they are unfaithful.”) (enphasis

added) .

129 But this case is different. The nenbers of the Ctizens
Cl ean El ections Conm ssion, once appointed by the Governor or any
other state official, are not subject to gubernatorial supervision
or control. They are not part of the executive team They are not
subordi nates of the Governor or any other official who may have

appointed them |Indeed, the statute requires that they act quite

18



i ndependently of elected officials. A RS 8§ 16-955(B). 1In
addition, their powers under the Act are limted to voter education
and enforcenent. A R S. § 16-956.

130 In State ex rel. Wods v. Block, 189 Ariz. 269, 276, 942

P.2d 428, 435 (1997), we subscribed to a four-part test to eval uate
separation of powers clains: (1) the nature of the power being
exercised; (2) the degree of control of another branch; (3) the
purpose of the legislation; and (4) the practical consequences of
the action. From what we have said so far, we believe that the
provi sion for senatorial concurrence in the renoval of nenbers of

the G tizens Clean Elections Conmm ssion does not violate the

doctrine of separation of powers. The power being exercised,
concurrence, unlike renoval, is not an executive power. The degree
of control is mnimal. The purpose is cooperative. There has, as

yet, been no consequence.
V.
Appoi nt mrents made by Suprenme Court Justices

131 Vot ePac’ s argunent that the Chief Justice’s role as chair
of the Commission on the Appellate Court Appointnments itself
viol ates separation of powers is nooted by our holding that the
i nvol venent of the Comm ssion on Appellate Court Appointnents is
unconstitutional. Ante, at f22. This | eaves for consideration
VotePac’s argunent that it is a violation of the doctrine of

separation of powers to allow nenbers of the Suprene Court of
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Arizona to nake appointnments to the G tizens Clean Elections
Comm ssi on.

132 Article VI of the Arizona Constitution vests judicial
power in the judicial branch of governnent. Ariz. Const. art. VI,
8§ 1. It describes the qualifications of nmenbers of this court,
article VI, section 6, and defines our jurisdiction and functions.
Ariz. Const. art. VI, 8 5. Unlike the executive and | egislative
branches, the judicial branch is purposely non-political. Under
nmerit selection and retention, the justices of this court do not
sit as nenbers of political parties. They are nom nated and
appoi nted “wthout regard to political affiliation.” Ariz. Const.
art. VI, 8 36(D) and § 37(C). Yet, the Act not only purports to
i nvol ve the nenbers of this court in the appointnment of nenbers to
the Ctizens Cean Elections Commi ssion but it does so based upon
their party affiliation.

133 Three problens i medi ately arise. First, the appoi nt nent
power is an executive function, not a judicial function. See
Block, 189 Ariz. at 277, 942 P.2d at 436. Second, the Citizens
Cl ean El ections Comm ssion has functions wholly unrelated to the
judicial power vested in this court under article VI of the
constitution. (Implied limtations again). Third, whether a
particul ar nmenber of this court nakes an appointnent is a direct
function of that nenber’s political party affiliation, which is

directly contrary to article VI, section 36(D) and section 37(C)
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that the nenbers of this court do not sit as Republicans, Denocrats
or anything else in their capacity as justices. For all of these
reasons, it is clear enough to us that to the extent that the Act
i ncl udes nenbers of this court as officials who nmay appoi nt nenbers
of the Citizens Clean Elections Conmission, AR S. 8 16-955(C), it
IS unconstitutional.
134 This is such a small and insignificant part of the Act,
however, that we can say with confidence this portion is severable
under Randolph (it works without it and the remainder is not
irrational). W hereby sever it.?®

VI .

Title of the Act

135 In Meyers v. Bayless, 192 Ariz. 376, 378, 965 P.2d 768,

770 (1998), we upheld the title “Ctizens Cean Elections Act”
under article 1V, part 1, section 1(9) of the constitution.
Vot ePac now argues that the title is insufficient under article IV,
part 2, section 13 of the constitution. VotePac acknow edges that

in Iman v. Bolin, 98 Ariz. 358, 365, 404 P.2d 705, 710 (1965) we

held that article 1V, section 13 applies only to the acts of the
| egi slature, and not toinitiative neasures. Neverthel ess, Vot ePac
argues that article IV, section 13 should apply to initiatives

after their enactnent. But it either applies or it does not—the

5 We note that no nenber of the O ean El ections Conm ssion
was appoi nted by a nmenber of this court.

21



timng cannot matter.

136 VotePac also seeks to limt the effect of Iman to

initiatives proposing constitutional amendnent s. But the
initiative in |.man was not a constitutional amendnment. We decline

to give lman such a narrow reading. W affirm |lman for the

proposition that article IV, part 1, section 1(9) applies to
initiatives and article 1V, part 2, section 13 applies to bills.
Thus article IV, part 2, section 13 does not apply to the Act.
VII.
Concl usi on

137 Those provisions of the Citizens C ean El ections Act that
purport to involve the Conm ssion on Appellate Court Appointnents
are unconstitutional and are hereby severed from the Act. That
provi sion of the Act that purports to invol ve nenbers of this court
in the appointnment of nenbers to the Ctizens Cean Elections
Comm ssion is unconstitutional and is hereby severed from the
remai nder of the Act. The order of the trial court is vacated.
The case is remanded to the trial court for entry of judgnent

consistent in all respects with this opinion.

Frederick J. Martone, Justice
CONCURRI NG:

Ruth V. MG egor, Justice

Noel A. Fidel, Judge

22



FELDVAN, Justice, concurring in part, dissenting in part

138 | join the majority’ s opinion, except Sections Il (17 8
through 22) and 111 (91 23 through 25). | dissent fromSection Il
because |I have serious reservations about sone of its | anguage and
di sagree with the conclusion that the assignnment of nom nating
duties to the Conm ssion on Appellate Court Appointnments violates

our state constitution. Believing the assignnent of such duties is

not unconstitutional, | conclude that the severability discussion
in Section Il is irrelevant and therefore do not join in that
section.

A The Comm ssion on Appellate Court Appoi ntnents

139 In Section I, the majority concludes that AR S. 88§ 16-
940 to 16-961 (the Act) gives the Comm ssion on Appellate Court
Appoi ntnments (the Conmm ssion) “functions wholly alien to its
constitutional charter” and thus violates the constitution. Ante
1 22. The mpjority does not tell wus which section of the
constitution is violated but does say that the Comm ssion’s duties
under the Act are “sinply inconpatible with article VI, sections 36
and 37" of our constitution. Id. Wile the nagjority argues that
this finding ari ses fromthe | anguage of the constitution, it cites
no textual prohibition to the | egislative assignnment of additiona
functions, thus violating “‘the presunption that the Legislatureis
acting within the Constitution . . . until it is nade to appear in

what particular it is violating constitutional Ilimtations.
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Earhart v. Frohmller, 65 Ariz. 221, 224, 178 P.2d 436, 438
(1947) (quoting Macmllan Co. v. Carke, 194 P.1030, 1032 (Cal
1921) (enphasis added)). Gven the plenary nature of the state’s
| egi sl ative power, the finding of inconpatibility, in the absence
of textual prohi bi ti on, necessarily presupposes that the
Comm ssion’s functions are judicial in nature and its work,
therefore, part of the operation of the judicial branch of
gover nnment .

140 But even a cursory exam nation reveals that there is no
inconpatibility between the functions constitutionally assigned to
the Comm ssion and those additional duties assigned by the Act.
Wil e the Comm ssion is established by section 36 of the judicial
article of the constitution, it is not a judicial entity. Ten of
its sixteen nenbers are |lay persons and five are | awers nom nat ed
by the State Bar. Al fifteen are appointed by the Governor and
confirmed by the Senate. Ariz. Const., art. VI, 8 36. The only
judicial officer on the Commission is the Chief Justice, who
presi des over the Commi ssion’s neetings. I d. W thus have a
Comm ssion conposed alnost entirely of persons who do not hold
judicial office and are not nmenbers of the judicial branch.

141 Nor are the Commi ssion’s functions judicial in nature.
The Comm ssion adjudicates nothing, and its work is unrelated to
any adjudicatory or judicial function. Its sole constitutiona

duty is the nomnation of candidates for appointnment by the
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Governor to the appell ate bench. 1d., 8 37. The sel ection process
for judicial office is not a function of the judicial branch. 1In
this country quite the opposite is true: the entire appointnent
process, including nom nation and confirmation, has al ways bel onged
to the other branches of governnent. | see no support, therefore,
for the majority’ s idea that the duties the constitution assigns to
t he Comm ssion uni quely belong to the judicial branch. Neither the
conposition nor the functions assigned to it by the constitution
conpel such a result. | disagree, thus, with the mgjority’s
conclusion that the duties the Act assigns to the Conm ssion are
inconpatiblewthits constitutionally assigned duties. Furnishing
sl ates of nanes for gubernatorial appointnent is exactly what the
Conmi ssion was created to do.

142 Vot ePac argues, however, that the Conm ssi on was desi gned
to screen and nom nate candi dates for judicial office and that “a
serious conflict is created when the legislative branch assigns
duties to the [Commssion] that have no relation to the
adm nistration of justice” and “create [an] inherent conflict and
are repugnant to its judicial purpose.” Response to Petitions for
Speci al Action at 11. Evidently VotePac, and perhaps the majority,
fears that exposing the Conm ssion to a role in partisan el ection
activities wi || conprom se t he Comm ssion’ s nonparti san
constitutional role in the selection of judges. Here, again, the

assunption is quite unsupported.
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143 The constitution describes the Conmm ssi on as nonparti san.
Art. VI, § 36. But party nenbership nust be considered in
appoi nting Conm ssion nenbers. The constitution requires the
Comm ssion to nake its decision “wthout regard to political
affiliation.” 1d., 8 36(D). But governors hold political office,
and no matter what their political persuasion, they take politics
into consideration in making appointnments to the Conmm ssion and
bench. Anyone famliar with the workings of the Arizona nom nating
comm ssions knows there are political pressures on the
comm ssioners. Politics is not wholly alien to them \Vhile the
menbers of all three nom nating conm ssions have done excellent
work in a difficult task, they do not live in a vacuum and are
quite famliar with the pressures arising from our political
system It is doubtful whether their activities in nomnating a
relatively few nonpartisan slates for appointnent to the C ean
El ecti ons Comm ssi on woul d expose themto any greater or different
political pressure than their work in nomnating a much | arger
nunber of nonpartisan slates for appointnent to the appellate
bench. Thus | disagree with the majority’s largely unexplained
conclusion that the Commi ssion’s duties under the Act are “wholly
alien to its constitutional charter” under article VI, 88 36 and
37. Ante Y 22.

144 But the majority ignores any anal ysis of the Conm ssion’s

nature and functions and, inits search for a constitutional basis,
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rai ses a new and dangerous concept of state constitutional |aw

B. Change in constitutional doctrine

145 To buttress its opinion, the majority states that one
“conclusion that mght be drawn from textual analysis [of the
constitution] alone is that where the constitution intends that the
| egi sl ature have the power to expand the duties of a constitutional
entity, the constitution will so state.” Ante T 10. |If this were
nerely a recitation of VotePac’s argunent, | would have no
objection to it or to the corollary that “the duties of the
constitutional entity are only those specifically described by the
constitutional grant of authority.” 1d.

146 The nmgjority, however, seens to approve VotePac’s
argunment in a msplaced reliance on Whitney v. Bolin, 85 Ariz. 44,
330 P.2d 1003 (1958). Wiitney dealt with the qualifications for
hol ding an office established by the constitution and sinply held
that where the constitution sets qualifications for an office, the
| egislature is wthout power to add to or subtract from such
qgual i fications. Id. at 47, 330 P.2d at 1005; see also State ex
rel. Sawyer v. LaSota, 119 Ariz. 253, 580 P.2d 714 (1978), the
other case cited by the mgjority. Ante Y 15-17. There is no
quarreling with these cases because by reciting qualifications, the
constitution has prescribed all that is necessary for holding the
office in question, and any legislative attenpt to add or subtract

qualifications inpliedly conflicts with the constitutional text.
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147 The present question is not conparable at all, yet the
majority uses Witney's |anguage that when the constitution
contains “[p]ositive directions,” there is “an inplication agai nst
anything contrary to them” Ante § 17 (quoting Witney, 85 Ariz.
at 47, 330 P.2d at 1005 (enphasis added)). Whitney, however, used
this | anguage in the context of changing, and thus violating, the
constitution’ s textual prescription of what was necessary to hold
a particular office. In our case, the |egislative assignnent of
additional nomnating duties does not conflict with, inpact, or
affect the Conmmi ssion’s performance of its constitutional duties.
The Act assigns a different and additional duty that does not
relate to or affect the duties assigned and granted by the
constitution. Indeed, we have expressly renounced the idea that
the constitution’s express assignnent or grant of a particular
| egi sl ative power inplies a denial of other powers not specified.
Cox v. Superior Court, 73 Ariz. 93, 96, 237 P.2d 820, 822 (1951)
(state |l egislative power is plenary and, unlike federal, not based
on express constitutional authorization; nor should rule of
expressi o unius est exclusio alterius be used to restrict state’s
pl enary | egislative power).

C. Exegesi s

148 The majority makes the necessary obei sance to this basic
principle of state constitutional |aw by stating that it “agree[s]

with and re-affirnfs] the rule of Frohmller and Cox that the
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| egi sl ature need not | ook to an express grant of authority in order
to justify an enactnent.” Ante T 14 Then, however, it relies on
those cases for the further principle that such plenary power “is
subject tothe limtations inposed by the constitution.” See ante
f 14. Such limtations, the majority says correctly, may be found
in both the express text of the constitution and, by inplication,
necessarily arising fromthe constitution. I1d. For this dictum
the majority relies on our past approval of the followi ng words in
Judge Cool ey’ s 1927 work:

The frame of the governnent, the grant of

| egi sl ative power itself, the organization of

the executive authority, the erection of the

princi pal courts of justice, create inplied
limtations upon the |aw making authority as

1 As noted in the previous paragraph, in approving Frohm||er

and Cox, the majority ignores the positive holding of these cases
that in state constitutional |aw the express grant of power does
not raise any inplication that related powers are deni ed because
not expressly granted. Cox, 73 Ariz. at 96, 237 P.2d at 821-22.
In Cox, we expressly rejected that idea and the cases standing for
that proposition. 1Id. at 95, 237 P.2d at 821. W adopted instead
the followng in answer to the argunent that because the
constitution granted the right to appeal only fromcases arising in
inferior courts, by inplication it prohibited the | egislature from
granting a right to appeal from decisions by executive tribunals:

When the right is neither given nor denied by
the Constitution, it 1is then wthin the
discretion of the legislative authority to
grant it or take it away, to enlarge or
circunscribe the renmedy, and to say in what
cases, and wunder what circunstances, and
whence appeal s may be taken.

ld. (quoting Hoeye v. WIllis, 15 Ariz. 257, 259-60, 138 P. 15, 16
(1914)).
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strong as though a negative was expressed in
each instance.

Ante 18, quoting from1l THowas M CooLEY, CONSTI TUTI ONAL LI M TATIONS 176
(8" ed. 1927), and citing Hudson v. Kelly, 76 Ariz. 255, 263, 263
P.2d 362, 367 (1953).
149 Judge Cooley’s words, however, were not witten to
justify the rule that the expression or grant of a particular
| egi slative power inplied a denial of related powers. They were
witten in the context of a discussion about the separation of
powers doctrine. The frame of the governnment to which he referred
was the separation of powers between the |egislative branch on the
one hand and the executive and judicial branches on the other. As
he wote two paragraphs after the words quoted by the majority:

| entertain no doubt, . . . that, aside from

the special limtations of the Constitution

the | egislature cannot exercise powers which
are in their nature essentially judicial or

executive. These are, by the Constitution,
distributed to other departnents of the
government. It is only the legislative power

which is vested in the [legislative body].
But where the Constitution is silent, and
there is no clear usurpation of the powers
distributed to other departnents, | think
there would be great difficulty and great
danger in attenpting to define the limts of
this [l egislative] power.

CooLey, supra, at 179, quoting an unidentified Constock, J.
150 It is here, | believe, that the majority nakes its basic
error. There areinpliedlimtations to the | egislative power, but

as Judge Cooley said, they arise not from the grant of express

30



powers but from the frame or structure of governnent, the
separation of powers between the legislative, executive, and
judicial branches. In the absence of express text prohibiting the
exercise of legislative power, the plenary power to legislate is
restricted only by the prohibitions agai nst enacti ng neasures that
violate the separation of powers between |egislative, executive,
and judicial branches. On this subject, Arizona has a considerable
body of jurisprudence that the majority has overlooked in its
attenpt to grapple with the Comm ssion’s functions.

D. Separ ation of powers

151 | need only advert to a few of this court’s nmany cases
dealing with the doctrine of separation of powers prescribed by
article I'l'l of our constitution. W recently considered a case in
which the validity of a statute was chal |l enged on grounds that the
| egi slature violated article 11l because, by its power of
appointnment, it controlled a governnental agency performng an
executive function. See State ex rel. Wods v. Block, 189 Ariz.
269, 942 P.2d 428 (1997). W adopted a four-part test “to
determne if one branch of governnent ‘is exercising “the powers
properly belonging to either of the others.””” 1d. at 276, 942
P.2d at 435, quoting J.W Hancock Enterprises v. Arizona State
Regi strar of Contractors, 142 Ariz. 400, 405-06, 690 P.2d 119, 124-
25 (App. 1984), and Ariz. Const. art. I1ll. Approving a previous

opinion from our court of appeals, we said that when a

31



“statute S chal | enged under t he
constitutional doctrine of separation of
powers, the court nust search for a usurpation
by one departnent of the powers of another
depart nment on the specific facts and
ci rcunstances presented.” The ~court is to
evaluate the following factors: the “essentia
nature” of the powers being exercised, “the
degree  of control by the legislative
departnment in the exercise of the power,” the
objective of the Legislature, and the

practical consequences of the action, if
avai |l abl e. This . . . test . . . provides
“the necessary flexibility to governnent,” yet
“preserves the essential goal of t he

separation of powers theory,” to prevent “the

concentration of the whole power of two or

nore branches in one body.”
ld. at 276, 942 P.2d at 435, citing and quoting variously from
State ex rel. Schneider v. Bennett, 547 P.2d 786, 792 (Kan. 1976),
and J. W Hancock, 142 Ariz. at 406, 690 P.2d at 125.

152 The essential nature of the nomnating power to be

exercised by the Commission in the present case is executive

rather than judicial, because it is part of the appointnent
process. Even assuming the Comm ssion is part of the judicial
branch, obviously the legislative branch will exercise no control

over the Comm ssion’s functions and actions. The Comm ssion may
nom nate whonever it w shes for appointnment by the executive
branch. The objective of the clean elections initiative was to
ensure, so far as is possible, a high quality of nmenbership and a
| esser degree of partisanship on the Cean Elections Conmmi ssion

Gven that this is also the goal of the Comm ssion in nom nating

for judicial office, it is plain that the Act’s objective is
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heal thy and does not conflict wth any constitutional function

Nor is there any evidence that the practical consequences of giving
the Comm ssion the additional nom nating power will unduly affect
the performance of its constitutionally-assigned duties.

153 Thus, | believe the Act wi thstands chall enge under the
separation of powers clause. |t does not conpel a judicial agency
to find a certain set of facts or declare a certain principle of
| aw; nor does it inpair or affect any adjudicative function. Cf.
San Carl os Apache Tribe v. Superior Court, 193 Ariz. 195, 201-02,
972 P.2d 179, 217-18 (1999) (invalidating statute that purported to
requi re agency with adjudicative functions to find facts and decree
|l aw i n accordance with legislative rather than judicial standards
and findings). Wth the conplexities of today s governnent, “sone
bl endi ng of powers is inevitable,” but “the separation of powers
doctrine ensures ‘sufficient checks and bal ances to preserve each
branch’s core functions.’”” Id. at 211, 972 P.2d at 195 (quoting
J.W Hancock, 142 Ariz. at 405, 690 P.2d at 124). 1In the present
case, as in others, the exercise of the power given to the
Comm ssion seens “practical and not intrusive upon the court” so
that there is no usurpation of the power and no violation of
article I'll. Mrtin v. Reinstein, 195 Ariz. 293, 322, 987 P.2d
779, 808 (App. 1999) (upholding | egislature’ s selection of rules to
apply to new civil conm tnent procedure).

154 The di stinction between what is constitutionally all owed

33



by the separation of powers doctrine becones apparent when we
conpare Section Il of the majority opinion, fromwhich | dissent,
with Section V, in which | join. Section V holds that the portion
of the Act giving judges of this court power to appoint nenbers of
the Cean Elections Conm ssion violates article |11l and for the
first tinme applies our jurisprudence on separation of powers. It
hol ds t hat under Bl ock and J. W Hancock, justices of this court nay
not be given power to appoint nenbers of an executive agency whose

wor k, when challenged, would be ultimately reviewable by this

court.
155 The present case is not conparable. The Comm ssion has
no adjudicative power or responsibility. Its menbers are not

judicial officers, and political affiliation nust be considered in
bot h their appoi ntnment and in the performance of their duties. See
ante 32 and conpare with article VI, 8 36(A). The nom nation of
slates fromwhich political office holders will appoint nenbers of
the Clean Elections Commssion is not nuch different from the
Commi ssion’s constitutional function to prepare slates of nom nees
for the Governor to appoint to judicial office. Thus, in ny view,
Section Il of the majority opinion is inconpatible with Section V.
The principles of Section V ought to have been applied to the
nom nation process as well as the appoi ntnent process.

156 The problemwth the majority’s opinion is that it may

well initiate a search for inplied prohibitions to the state’'s
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pl enary | egislative power —a search that will not stop, | am
afraid, with this case. Fromthis point forward, | fear, unhappy
litigants will be able to argue, with basis in precedent, that a
statute i s unconstitutional nerely because the constitution has not
expressly authorized the exercise of a particular | egislative power
even though it has granted other and simlar powers to the
| egi sl ative branch. I[f, in the future, this court will inply
constitutional restraints other than those arising from the
separation of powers clause and fromconflict with constitutional
text, we shall today have created a pernicious doctrine that wll

eventually have to be curbed, if not overthrown in its entirety.

157 Thus, | dissent from Section Il of the mjority’s
opinion. | would find the assignnment of duties to the Conm ssion
was valid. | therefore need not join in the severability
di scussion of Section IIl but do join in the rest of the opinion.

STANLEY G FELDMAN, Justi ce
CONCURRI NG:

WLLI AM E. DRUKE, Judge

Chi ef Justice Thomas A. Zl aket and Vice Chief Justice Charles
E. Jones did not participate in the determnation of this matter
Pursuant to article VI, section 3 of the Arizona Constitution, the
Honorabl e Noel A. Fidel, Judge of the Arizona Court of Appeals,
Division One, and the Honorable WIliam E. Druke, Judge of the
Arizona Court of Appeals, Division Two, were designated to sit in
their stead.
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